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DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS

AND EASEMENTS FOR
BRIAR COVE PAIRED COTTAGE ASSOCIATION

This Declaration of Covenants, Conditions, Restrictions and Easements is made by Briar
Cove Development, LLC (hereinafter referred to as “Declarant”).

WITNESSETH:

WHEREAS, Declarant is the owner of the real property described in Exhibit “A”
attached hereto and incorporated herein by reference (hereinafter, the "Property"). Declarant
intends by this Declaration to impose upon the Property mutually beneficial restrictions under a
general plan of improvement for the benefit of all owners of residential property within the
Property. Declarant desires to provide a flexible and reasonable procedure for the overall
development of the Property and to establish a method for the administration, maintenance,
preservation, use and enjoyment of the Property as is now or may be subjected to this
Declaration.

NOW, THEREFORE, Declarant hereby declares that all real property described
in Exhibit “A” shall be held, sold, and conveyed subject to the following covenants, condition:
restrictions, and easements which are for the purpose of protecting the value and desirability’
and which shall run with the Property subjected to this Declaration and which shall be binding.0n
all parties having any right, title or interest in the Property or any part thereof, their heirs,
successors, successors-in-title and assigns and shall inure to the benefit of each owner thereof. ¢

ARTICLE I G
DEFINITIONS o
Section 1. “Assessments” shall mean assessments for Common Expenses provided

for herein or by any amendment which shall be used for the purposes of promoting health, safety,
welfare, common benefit and enjoyment of the Owners and Occupants of the Residential Units
against which the Assessment is levied and of maintaining the Residential Units, and Common
Areas, all as may be specifically authorized from time to time by the Board of Directors and as
more particularly authorized herein. The Assessments shall be levied equally against Owners.of .~
Residential Units for such purposes that are authorized by this Declaration or by tihe Board of
Directors from time to time. Cher

Section 2. “Association” shall mean and refer to Briar Cove Paired Cottage
Association, Inc., an Indiana non-profit corporation, and its successors and assigns. The “Boardf L
of Directors” or “Board” shall be the elected body having its normal meaning under Indigna La 23 o
The Association shall be organized and governed in accordance with the Articlds? of
Incorporation, By-laws and Rules and Regulations, attached hereto as Exhibits “B”, “C” and “D”,
respectively.

Section 3. “Common Areas” shall mean those parts or parcels of the Fpme
title to which are conveyed from time to time by deed from Declarant to the Assocktion, eE D
thereafter held and owned by the Association for the benefit of the Owners and the Residential
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Section 4. “Common Expenses” shall mean and include the actual and estimated
expenses of operating the Association; the cost of owning, maintaining, repairing and replacing
the Common Areas, landscaping, and exterior of the Residential Units as provided herein; and the
cost of meeting the obligations of the Association under this Declaration, including any
reasonable reserves for performing the obligations, all as may be found to be necessary and
appropriate by the Board pursuant to this Declaration, the By-laws and the Articles of
Incorporation of the Association.

Section 5. “Community-Wide Standard” shall mean the standard of conduct,
maintenance, or other activity generally prevailing in the Project. Such standard may be more
specifically determined and set forth by the Architectural Review Committee or by the Board of
Directors.

Section 6. “Developer” shall mean Briar Cove Development, LLC.

Section 7. “Mortgage” shall mean an instrument given as security to perform

obligations, including a deed of trust.

Section 8. “Mortgagee” shall mean the Person to whom a mortgage is granted,
including a beneficiary or holder of a deed of trust.

Section 9. “Mortgagor” shall mean the Person who grants a Mortgage, including the
trustor of a deed of trust.
Section 10. “Occupant” shall mean and refer to one or more Persons or entities

which may at any time be entitled to the use and possession of a Residential Unit, or any part
thereof, by lease, license, contract or any other means, whether or not unlawful and shall include,
without limitation, Owners, tenants, subtenants and their guests and invitees.

Section 11. “Owner” shall mean and refer to one or more Persons or entities who are
record owners of a fee simple title to any Residential Unit which is a part of the Property,
including contract sellers, but excluding those having any interest merely as security for the
performance of an obligation, and excluding the Declarant.

Section 12. “Person” means a natural person, a corporation, a partnership, trustee or
other legal entity.

Section 13. “Project” shall mean the property owned by Declarant and held for
Exhibit “A” hereto, and any property acquired by Declarant for addition to Exhibit A by
Subsequent Amendment.

Section 14. “Property” shall mean and refer to all of the real property described in
Exhibit “A” attached hereto, as amended from time to time and as added to from time to time.

Section 15. “Residential Unit” shall mean one of the parcels and the zero lot line
home located or to be located thereon, which is a part of the Property intended for independent
ownership for use and occupancy as a single family residence. T he b oundaries o f R esidential
Units shall be the lot lines for the parcels of the Property conveyed by Declarant to the Owners.
For the purposes of this Declaration, a Residential Unit shall come into existence when
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substantially complete or upon the issuance of a certificate of occupancy by the appropriate
agency of the Town of Schererville, Indiana, the Town of Dyer, Indiana or other local
government entity.

Section 16. “Subsequent Amendment” shall mean an amendment to this Declaration
which adds additional property to that covered by this Declaration. Such Subsequent Amendment
may, but is not required to, impose, expressly or by reference, additional restrictions and
obligations on the land submitted by that Subsequent Amendment to the provisions of this
Declaration.

ARTICLE I
PROPERTY RIGHTS AND OBLIGATIONS

Section 1. Party Wall Rights, Restrictions and Easements. Subject to any other or
additional provisions contained in any written agreement between the parties affected, each wall
which is built as part of the original construction of a Residential Unit and placed on the lot line
of a Residential Unit shall constitute a party wall and to the extent not inconsistent with the
provisions of this Declaration, the general rules of law regarding party walls and of liabilities for
property damage due to negligence or willful acts or omissions shall apply thereto. In the event
and to the extent that the center of any wall between Residential Units on and over such adjoining
Residential Units shall encroach into or onto the adjacent Residential Unit, the Owner utilizing
said party wall will have a perpetual exclusive easement appurtenant to his or her Residential
Unit on and over such adjoining Residential Unit for the maintenance, repair and restoration of
such wall and his or her Residential Unit to the extent that the same shall occupy such adjoining
Residential Unit, and such wall shall be deemed a party wall for all purposes of this Declaration.
The cost of reasonable repairs and maintenance of a party wall shall be shared equally by the
Owners who make use of the wall. If a party wall is destroyed or damaged by fire or other
casualty, the Owner who has shared the wall may restore it, and if the other Owner thereafter
makes use of the wall, they shall contribute equally to the cost of the restoration thereof, without
prejudice however, to the right of any such Owner to call for a larger contribution from the other
under any rule of law regarding liability for negligence or willful acts of omissions.
Notwithstanding any other provisions of this Declaration, any Owner who is by his or her
negligence or willful act, or the negligence or willful acts of his or her occupancy causes the party
wall to be exposed to the elements shall bear the whole cost of furnishing the necessary protection
against such elements. The right of any Owner to contributions from any other Owner under this
Declaration shall be appurtenant to the land and shall pass to such Owner’s successor in title.
Easements are hereby declared and granted to Owners having a party wall to install, lay, operate,
maintain, repair and replace any pipes, wires, d ucts, ¢ onduits, public utility lines or structural
components through the party walls of two or more Residential Units, whether or not such walls
lie in all or in part within the boundaries of a Residential Unit. Every portion of a Residential Unit
shall be burdened with an easement of structural support for the benefit of the other Residential
Units.

Section 2. Easements of Ingress and Egress. Each Owner, as well as the lawful
residents and Occupants of each Residential Unit, and their agents and contractors shall have and
enjoy an easement for ingress and egress to and from their Residential Units, over and upon the
lawn and landscaped areas of all Residential Units within a building which are connected in
succession by party walls as provided in this Declaration, for the purpose of providing access to
all parts of such Residential Unit for all purposes and activities associated with the normal and
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reasonable residential use of the Residential Unit, including, but not limited to, the maintenance,
repair and replacement of the exterior of the building located on the Residential Unit and all lawn
and landscaped areas and sidewalks which are a part of the Residential Unit.

Section 3. Easements of Encroachment. There shall be reciprocal appurtenant
easements of encroachment as between each adjacent Residential Unit due to the unintentional
placement or setting or shifting of the improvements constructed, reconstructed or altered thereon
(in accordance with the terms of this Declaration) to a distance necessary to encompass any
constructed encroachment, either now existing or arising in the future; provided, however in no
event shall an easement for encroachment exist if such encroachment occurred due to willful and
knowing conduct on the part of an Owner, Occupant or the Association.

Section 4. Easements for Utilities, Etc. Declarant and Developer hereby reserve for
itself and its designee (including without limitation, the Town of Schererville, the Town of Dyer
and any utility companies) upon, across, over and under the Residential Units and Common Areas
for ingress, egress, installation replacing, repairing and maintaining cable television systems,
master television antenna systems, and similar systems, walkways, and all utilities, including, but
not limited to, water, sewers, meter boxes, telephones, gas and electricity. This reserved easement
may be assigned by Declarant or Developer by written agreement upon such terms and conditions
as are acceptable to Declarant or Developer. If this reserved easement is assigned to the
Association, the Board shall, upon written request, grant such easements as may be reasonably
necessary for the development of the Property.

Without limiting the generality of the foregoing, there are hereby reserved for the Town
of Schererville, Indiana and the Town of Dyer, Indiana, easements across all Residential Units for
ingress, egress, installation, reading, replacing, repairing and maintaining water meters.

Notwithstanding anything to the contrary contained in this section, no sewers, electrical
lines, water lines, or other utilities may be installed or relocated on Residential Units, except as
may be approved by the Association’s Board of Directors or as provided in the development and
sale by Developer. Should any entity furnishing a service covered by the general easement herein
provided request a specific easement by separate recordable document, the Board of Directors
shall have the right to grant such easement without conflicting with the terms hereof. The
easements provided for in this Section shall in no way adversely affect any other recorded
easement on the Property.

Section 5. Easement on Common Areas. Owners shall have an easement for use and
enjoyment on the Common Areas subject to this Declaration and the Rule and Regulations.
Developer, Declarant and the Association grant each Owner an easement for full use and
enjoyment, subject to the A ssociation’s right to suspend such e asement while an Owner is in
violation of this Declaration.

Section 6. Right of Entry. The Association shall have the right and license, but shall
not be obligated, to enter into the Common Area and any Residential Unit for emergency,
security and safety, which right may be exercised by the Association’s Board of Directors,
officers, safety, employees, managers, and all policemen, firemen, ambulance personnel, and
similar emergency personnel in the performance of their respective duties. Except in an
emergency situation, entry shall only be during reasonable hours and after notice to the Owner.
This right of entry shall include the right of the Association to enter a Residential Unit to cure any
condition which may increase the possibility of a fire or other hazard in the event an Owner fails
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or refuses to cure the condition upon request by the Board. There is hereby granted to the
Association, and its agents, employees, managers and independent contractors, a license to enter
upon all Residential Units to the extent necessary or appropriate for the conduct of the
Association’s responsibility under Article IV.

Section 7. Easement for Construction and Development. All of the Property shall
be subject to e asements for driveways, walkways, parking areas, water lines, sanitary sewers,
storm drainage facilities, gas lines, telephone and electric power lines and other public utilities for
the convenient use and enjoyment of the Property. In addition, there is hereby reserved by the
Declarant and its agents and employees, as easement for right of ingress, egress and regress on
and across all of the Property including the Residential Units for the purpose of construction of
the improvements within the Property, including the right of temporary storage of construction
materials and repair of any defects. Declarant reserves blanket easements and the right to grant
such s pecific e asements over all of the Property as may be necessary in c onjunction with the
orderly development of the Property described in Exhibit A or any Subsequent Amendment to
this Declaration.

Section 8. Regulated Drain Perpetual Maintenance Agreement. The Association
acknowledges that Dyer Ditch is a regulated drain under the jurisdiction of the Lake County
Drainage Board. The Association shall perform periodic maintenance as needed or as directed by
the Lake County Drainage Board on the regulated drain in perpetuity. Maintenance by the
Association shall include, but is not limited to: sediment removal; trash/debris removal;
tree/brush cutting and removal, and/or any other such items of maintenance as directed by the
Lake County Drainage Board. The Association shall perform such maintenance at its sole cost
and expense, and at no cost to the Lake County Drainage Board or the Lake County Surveyor.
The Association shall have the responsibility to obtain the permits that may be required for items
of maintenance mentioned above (federal, state and local). The Association shall notify in
writing the Lake County Drainage Board five (5) days in advance, of the intended starting date of
any such maintenance. The Lake County Drainage Board or Lake County Surveyor shall be
entitled to bring an action to enforce the obligations of the Association set forth in this Section 8.

Section 9. Detention Ponds and Walking Trails. Detention ponds have been
established in Outlot ‘A’ for the purpose of controlling storm water. In addition, walking trails
have been established in Outlot ‘A’ for recreation. Outlot ‘A’ will be or has been deeded to the
Association and it shall be the responsibility of the Association to perform all maintenance,
repair, and replacement including, but not limited to lawn mowing, weed control, wetland
protection and walking trails in a manner consistent with the Town of Dyer requirements. Outlot
‘A’ has also been recorded as a walking trail and utility easement. While Outlot 'A' is owned by
the Association, the public shall have rights to access the walking trail. The Association shall
also bear the cost o f repairing any d amage to the walking trail or p onds that results from the
cleaning of Dyer Ditch by Lake County. If at any time in the future the Association fails and/or
refuses to perform any and all necessary maintenance, repair, lawn mowing or weed control in a
manner consistent with the Town of Dyer requirements, as defined by the Town of Dyer in its
sole discretion, the Owners shall be jointly liable and responsible for all costs and expenses
incurred by the Town of Dyer in performing any and all maintenance, repair, lawn mowing or
weed control of the detention ponds. Such costs and expenses that may be incurred by the Town
of Dyer shall constitute a lien upon each of the Lots 1-125, inclusive. Said lien shall be certified
by the Clerk-Treasurer of the Town of Dyer in an instrument identifying the total cost and
expenses incurred by the Town of Dyer and shall be recorded with the Office of the Lake County
Recorder, which lien may be foreclosed by the Town of Dyer in accordance with applicable law.

Olthof/Briar Cove/Declaration 06.04.03 5




In the event that the Town of Dyer initiates legal proceedings to foreclose such lien, it shall be
entitled to recover and collect from the Owners of Lots 1-125 its reasonable attorney’s fees and
costs.

Section 10. Conservation Easement. A conservation easement has been established
along the northern and southern border of the Property as shown on the recorded plat. This
casement has been established to protect the existing wetland areas within the easement. It shall
be the responsibility of the Association to preserve the wetland area within the easement in
perpetuity. Preservation shall include the removal of potentially harmful vegetation as well as the
removal of debris that encroaches upon the easement. No modifications will be allowed within
the easement area unless first approved by the Regulatory Branch of the U.S. Army Corps of
Engineers — Detroit District. The U.S. Army Corps of Engineers regulations require that the
placement of dredged or fill material into wetlands must receive authorization and may require
mitigation for adverse impacts.

ARTICLE IIi '
ASSOCIATION MEMBERSHIP AND VOTING RIGHT

Section 1. Membership. Every Owner, as defined in Section 12 of Article I, shall be
deemed to have a membership in the Association. In the event the Owner of a Residential Unit is
more than one (1) person or entity, votes and rights of use and enjoyment shall be as provided
herein. In no event shall more than one (1) vote be cast for each Residential Unit.

Section 2. Voting. The Association shall have one (1) class of membership.
Members shall be entitled on all issues to one (1) vote for each Residential Unit in which they
hold an interest required for membership by Section 1 hereof. There shall be only one (1) vote
per Residential Unit, and the vote for such Residential Unit shall be exercised as those Persons
themselves determine and they shall advise the Secretary of the Association prior to any meeting
as to that determination. In the absence of such determination, the Residential Unit’s vote shall be
suspended in the event more than one (1) person or entity seeks to exercise it.

Any Owner of Residential Units which are leased may, in the lease or other written
instrument, assign the voting right appurtenant to that Residential Unit to the lessee, provided that
a copy of such instrument is furnished to the Secretary prior to any meeting.

The voting rights of Members shall be subject to the Declarant’s rights and provisions of

Article XVI.

ARTICLE IV
MAINTENANCE, REPATR AND REPLACEMENT

Section 1. Association’s Responsibility. The Association’s responsibility for
maintenance, repair and replacement of the Property shall be limited to the providing of all
maintenance, repair and replacement of:

a. The driveways and parking areas and shall include, but not limited to, all sealing,
repairing, reconstruction, repaving, and snow and ice removal and the cleaning of
such driveways and parking areas.
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b. Any sidewalks which Developer is required to construct for use by the public, if

any.

c. Any divided fences or hedges erected or placed between the Project and adjacent
projects or developments by the Developer.

d. Any Common Areas owned by the Association.

e. Roadway easement, and entrance monument.

f. Existing trees.

g Lawr;S and landscaping.

h. Exterior painting of the Residential Units.

i Any other matters within the Property, including but not limited to other exterior

items such as roofing, siding, windows, doors, etc., as determined by the Board
of Directors of the Association on a community-wide basis. In no way shall this
subparagraph create an affirmative obligation to perform such community-wide
work.

Section 2. Ovwners Responsibility. Subject to Section 1 of this Article IV, all
maintenance, repair and replacement of the Residential Unit and all structures, and other
improvements located within the Residential Unit shall be the sole responsibility of the Owner
thereof who shall perform such maintenance in a manner consistent with the Community-Wide
Standard of the Project and the applicable covenants, except as and to the extent otherwise
required by this Declaration, and the Articles of Incorporation, By-laws and Rules and
Regulations of the Association. It shall be the obligation and responsibility of each Owner of a
Residential Unit to cooperate in full and in good faith with each of the other Owners of
Residential Units which are a part of the same building, with regard to performance of all
maintenance, repair and replacement of portions of the building commonly shared but not
maintained by the A ssociation, including the c ost thereof. F or instance, ifa main utility line
(such as sanitary line) is shared, the cost of maintenance repair and replacement shall be shared
equally. In the event of any dispute between or among Owners as to the foregoing obligation and
responsibility, any one Owner shall have the right to require that such dispute be submitted to a
simple majority decision of the Board of Directors of the Association, which decision shall be
final and binding on all the Owners involved in that building.

ARTICLE V
INSURANCE AND CASUALTY LLOSSES

Section 1. Insurance. The Association may, but shall not under any circumstances
be obligated to, obtain and continue in effect adequate blanket all-risk casualty insurance in such
forms as the Board of Directors deems appropriate for the full replacement cost of all structures
and the Residential Units, as well as public liability insurance. If the Association elects not to
obtain such casualty insurance, then each Owner shall obtain such insurance in accordance with
Section 2 of this Article. Each Owner shall assume that the Association has elected not to acquire

Olthof/Briar Cove/Declaration 06.04.03 7




all-risk casualty insurance. All provisions of this Article shall apply to all policy provisions, loss
adjustment and all other subjects of all policies of insurance whether such policies are obtained
by the Association or the Owners, or both.

Each Owner shall also obtain a public liability policy covering the Residential Unit
owned by such Owner, and shall name the Association and all of its members as additional
insureds for all damages or injury caused by the negligence of such Owner. The public liability
insurance policy shall have at least T hree Hundred Thousand ($300,000) dollar single person
limit as respects to bodily injury and property damage, a Five Hundred T housand ($500,000)
dollar limit per occurrence, and a Two Hundred Thousand ($200,000) dollar minimum property
damage limit.

Premiums for insurance obtained by the Association shall be a Common Expense of the
Association and shall be included in the Assessment, as defined in Article IX. Premiums for
insurance obtained by Owners shall be paid by such Owners.

All casualty insurance coverage obtained by the Association or by any Owner shall be for
the respective benefited parties, as further identified in subparagraph B. below. Such insurance
shall be governed by the provisions hereinafter set forth.

A. All policies shall be written with a company licensed to do business in Indiana
and holding a rating of XI or better in the Financial Category as established by A.M. Best
Company, Inc., if reasonably available, or if not available, the most nearly equivalent rating, and
shall be for the full replacement cost. All such policies shall provide for a certificate of insurance
for each Member to be furnished to the Association.

B. All policies on Residential Units shall be for the benefit of the Residential Unit
Owners and their Mortgagees as their interests may appear. The policies may contain a
reasonable deductible, and the amount thereof shall be added to the face amount of the policy in
determining whether the insurance at least equals the full replacement cost. The deductible shall
be paid by the party who would be responsible for the repair in the absence of insurance and in
the event of multiple parties shall be allocated in relation to the amount each party’s loss bears to
the total.

C. Exclusive authority to adjust losses under policies in force on Residential Units
shall be vested in the Association’s Board of Directors; provided, however, no Mortgagee having
any interest in such losses may be prohibited from participating in the settlement negotiations, if
any, related thereto.

D. In no event shall any insurance coverage obtained and maintained by the
Association’s Board of Director’s hereunder be brought into contribution with insurance
purchased by individual Owners, Occupants or their Mortgagees.

E. All casualty insurance policies shall have an inflation guard endorsement, if
reasonably available, and an agreed amount endorsement with an annual review by one or more
qualified persons, at least one of whom must be in the real estate industry and familiar with the
construction in the Lake County area.

F. The Association’s Board of Directors and the Owners shall make every
reasonable effort to secure insurance policies that will provide the following:
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